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SOUTH AFRICA

TAKES THE INITIAL STEP TOWARDS A
BRILLIANT TWENTY-FIRST CENTURY:
A COMPARATIVE STUDY OF
STATE V. KAMPHER & BOWERS V. HARDWICK

I. INTRODUCTION

South Africa has taken a human rights approach in the process of
constitution-drafting by presenting the people of South Africa with
expansive rights for each and every citizen. ' Section Nine of South Africa's
new Constitution states that "[e]veryone is equal under the law and has the
right to equal protection and benefit of the law. "2 South Africa necessitated
a Bill of Rights to implement its new policy of democracy and equality for
all, especially coming from its past system of apartheid and segregation. 3
The Bill of Rights guarantees the protection of the fundamental rights of
minorities in a new apartheid free South Africa. 4
This Comment will discuss the painful negotiations conducted between
the major political parties such as the African National Congress, the
Nationalist Party and the Afrikaner Party between 1990 and 1994, which
paved the road to the 1993 interim Constitution and, finally, to the new
1996 Constitution of South Africa.5 This Comment will further describe the
recent historical developments leading up to the crisis within the political
machinery and will discuss the implications of a post-apartheid society,
which South Africa is in the midst of building. 6

1. Charles Villa-Vicencio, Whither South Africa ?: Constitutionalismand Law-Making,
40 EMORY L.J. 141, 142 (1991).
2. Joe Patrick Bean, S. Africa PioneersProtectionof Gay Rights, SAN ANTONIO

EXPRESS,

Mar., 13, 1997, at 1.
3. Justice Richard J. Goldstone, The South African Bill of Rights, 32 TEX. INT'L L.J. 451,
452 (1997).
4. Villa-Vicencio, supra note 1, at 148.

5. Goldstone, supra note 3, at 452.
6. G. Marcus Cole, Towards a Post-ApartheidFuture:Political& Economic Relations
459

460
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Next, this Comment will focus on South Africa's new Constitution, a
constitution that provides for equal rights for all South Africans. Chapter
Three of the new Constitution provides a Bill of Rights for South African
citizens and lists specific rights that are fundamental to all South Africans.7
Chapter Three, Section Eight contains the infamous "Equality Clause" that
furthers the interest of individuals and prohibits discrimination on grounds
of "race, gender, religion, ethnic or social origin, colour, [sic] sexual
orientation, age, disability, conscience, belief, culture or language. "8 The
emergence of the "Equality Clause" in South Africa's new Constitution
creates an extremely complex society that is difficult to categorize.'
Upon comparing South Africa's new Constitution with that of the
United States', it is evident that South Africa has taken the initial step
toward a brilliant twenty-first century. After many centuries of struggle,
South Africa's minorities will finally have a government that represents all
of its citizens, not just heterosexual, white males. 10 In contrast, the United
States has a long way to go before the diversity of its citizens is recognized
and served. The United States is still living in the past, characterizing the
rights of certain groups of citizens, such as homosexuals, by its cruel
historical treatment of these groups through constitutional interpretation. I
The new South African Constitution has significantly impacted gay
rights legislation. The controlling case decided in August 1997, State v.
Kampher held that South Africans have a fundamental right to engage in
homosexual sodomy. 2 The High Court of South Africa determined that
sodomy constitutes a permissible act under the new Constitution. 3 This is
in sharp contrast to the Bowers v.Hardwick decision in which the United
States Supreme Court held that engaging in homosexual sodomy is not a
fundamental right under the Due Process Clause. 1 The Supreme Court

in South Africa, 13 J.INT'L. L. Bus. 711, 712 (1993) (book review).
7. Vivienne Goldberg, South Africa: PrivateLaw In Transition! The Effect Of The New
Constitution, 33 U. LouisviLLE J.FAM. L. 495, 495 (1995).

8. Id.
9.Id.
at 496.
10. Daisy M. Jenkins, From Apartheid To Majority Rule: A Glimpse Into South Africa's
Journey Towards Democracy, 13 ARIz. J. INT'L & COMP. L. 463, 463 (1996).
11. See generally, Bowers v. Hardwick, 478 U.S. 186, 2843 (1986) (interpreting the
Constitution relating to sodomy); see also Courtney G. Joslin, Equal Protection And AntiGay Legislation: Dismantling The Legacy of Bowers v. Hardwick, 32 HARv. C.R.-C.L. L.
REv. 225, 226 (1997).
12. State v. Kampher, 1997 (4) SA 460 (C), 463.

13. Id.
at 469.
14. Bowers, 478 U.S. at 186.
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reasoned that "proscriptions against such conduct had ancient roots" and
the list of
that the Supreme Court should "restrain from expanding
5
fundamental rights under the Due Process Clause."'
While South Africa is looking forward to a prosperous future for its
citizens, the United States is looking backwards to "historical
considerations" when the judicial system determines issues of equality. 16
This Comment will examine the benefits of South Africa's new Constitution
and its effect on the homosexual community, versus the detriments of the
United States Supreme Court interpreting its Constitution from a historical
perspective. After all, if the United States continues to interpret the
Constitution from this perspective, history is doomed to repeat itself and
discrimination and inequality will persist.
II. BLACK SOUTH AFRICANS' HISTORY OF OPPRESSION
After centuries of discrimination in South Africa, South Africans will
finally have a government that represents all of its citizens. 7 For the first
time in the history of South Africa, a black man, Nelson Mandela, was
inaugurated as president on May 10, 1994. 18 For black South Africans, the
inauguration was the symbolic end of three hundred and fifty years of
oppression and Mandela's painful fight for ethnic and racial equality. ' 9
Nelson Mandela's presidency resulted from three years of difficult
negotiation by South African leaders who endeavored to "create a new,
color-blind South African constitution." 2" When Parliament ratified the
new Constitution on November 18, 1993, the path was set for the first "free
and fair" elections in the history of South Africa.'
South Africa's new Constitution has the potential for dramatic change
in human rights. South Africa, once a symbol of racial oppression, is now

15. See Joslin, supra note 11, at 226.
16. Bowers, 478 U.S. at 190.
17. Jenkins, supra note 10, at 463.
18. Id.
19. Id. at 463 n.2.
20. Id. at 464.
21. Id. The Constitution of the Republic South Africa Act 200 (1993) marked its
beginning the same day as the national election, April 27, 1994, replacing the "interim"
Constitution. Goldberg, supra note 7, at 495. The new Constitution provided for a bill of
rights and electoral laws that ended the oppressive apartheid system that took away the
majorities basic human rights and imprisoned Mandela for 27 years. Paul Taylor, South
African Leaders OK Constitution, MORNING NEWS TRIB. (Tacoma, Wash.), Nov. 18, 1993,
at A3.
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an advocate for arbitration and conciliation.2 2 To further these policies,
South Africa has created a Constitutional Court. 23 This is the highest court
to rule on constitutional issues, including questions of human rights.
Historically, South Africa's all-white Parliament served as "supreme maker
and arbiter of the law." 24 However, as a result of free elections and the
creation of the new Constitution, Parliament has finally been diversified and
the Court has assumed the role of arbiter. 25 The Constitutional Court's role
in determining individual rights could be the most important step since
South Africa's adoption of its Bill of Rights.
In 1652, when the first white settlers from the Dutch East India
Company arrived at the Cape, they implemented the system of racial
segregation, apartheid. 26 "From 1795 to 1834 the British occupied the
Cape, displacing the Dutch; however, the British did not drastically alter
the treatment of slaves.", 27 Although the British abolished slavery, white
men still controlled the administration of justice.28
While apartheid was formed during the system of slavery, the
suppressive history of black and white relations in South Africa began in the
mining industry. 29 The mining companies exploited the "untapped black

22. Randal S. Jeffery, Social and Economic Rights in the South African Constitution:
Legal Consequences and Practical Considerations, 27 COLUM. J. L. & Soc. PROBS. 1, 2
(1993). This policy change is recognized to have arisen on April 27, 1994, when all the
political parties agreed to democratic elections. Id.
23. Jenkins, supra note 10, at 465. The court is going to have the final say on all matters
being brought under South Africa's new Constitution. Id.
24. Id.
25. Id.
26. Id. at 466. Slavery was the means by which the Dutch were able to supply "laborers
to work on the settlers' farms, as well as to work in urban trades." Id. The slaves' masters
were cruel men who subjected them to harsh and "gruesome forms of punishment." Id. at
467. "Cape Coloureds" [sic] were the result of the masters fathering children of female
slaves. Id.
27. Id. There was a brief period of time from 1802-05 in which the British did not
occupy the Cape. Id.
28. Frank Berman, South Africa, A Study of Apartheid Law And Its Enforcement, 2
TOURO J. TRANSNAT'L L. 1, 7 (1991). Judges, magistrates, and advocates were always
white, while interpreters were frequently black. Id.
29. Jenkins, supra note 10, at 467. The mining industry found its roots when diamonds
were first discovered in the Cape Province in 1867. Gold was soon discovered in the Cape
in the 1880's. "The ultimate goal of both the diamond and gold mining industries was to
maintain a steady supply of cheap African labor using a system of 'localization."' Id. at
467-68.
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population" for cheap labor.3" In the late 1800s, industrial and urban
growth also created vast new possibilities for African agriculture, increasing
the potential economic conditions of the country. Subsequently, the need
for land development further created a labor shortage on oppressive white
farms. 3' The South African Native Affairs Commission (SANAC) devised
oppressive policies to keep black labor stable and away from the mining
industries.32

SANAC enacted the Native Land Act, the second in a series of harsh
legislation.33 The Native Land Act established a separate revenue account,
allowing the state to exclude black South Africans from white-funded
facilities because black South Africans did not contribute taxes to those
areas. 34 The black South Africans were further confined by § 10(1) of the
Black Consolidation Act of 1945, a law that limited the time in which they
were allowed to be in white areas.
After a long struggle, the National Party, a party in which Afrikaners
have always been the majority, came to power by combining the incentives
of the Nationalists and Afrikaners. 36 The National Party felt that it needed
something stronger than mere segregation to maintain the white majority
rule. 37 Therefore, the Nationalists "introduced its policy of apartheid...
requiring a division of political power between the people." 3" Each
disparate African sect was divided up and given an area that, in turn,

30. Id.
31. HERMAN GILIOMEE & LAWRENCE SCHLEMMER, FROM APARTHEID To NATION-

BUILDING, 8 (1989).
32. Jenkins, supra note 10, at 469. SANAC enacted the Natives Lands Act in 1913,
which was the first attempt at legislating apartheid. "The Natives Lands Act apportioned
South Africa's lands giving most of it ...to whites, while allocating only seven percent to
blacks for use as reserves." SANAC was aware that if blacks had enough land in the
reserves, they would be self-sufficient and would prefer farming over the grueling work in
the mines. Id. at n.41.
33. Id. at 469-70. The Native Urban Areas Act of 1923 separated the African location
from the white town through the establishment of a separate, self-balancing, native revenue
account. Id. at 470.
34. Id. at 469 n.41.
35. GEOFFREY BINDMAN, SOUTH AFRICA: HUMAN RIGHTS AND THE RULE OF LAW, 12
(1988)
36. Jenkins, supra note 10, at 470 n.50. This was the first time that a purely Afrikaansspeaking party was in power since the union of the early Cape settlers as the Afrikaner

nation. Id.
37. Id at 470.
38. Id. Minister of Native Affairs Hendrick Verwoerd declared apartheid as a necessity
in the maintenance of white civilization in "his" country. Id.
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became their "homes. "39 Throughout the 1960s, Minister of Native Affairs
Hendrick Verwoerd kept the apartheid system alive through the separate
and harsh treatment of blacks. 4' The whites' powerful rule ensured the
system of apartheid because the law enforcement agencies had powers that
were not subjected to due process or any other procedures of law. 4'
Black South Africans are now living in horrible conditions because of
the country's history of cruelty toward blacks. 42 During the reign of
apartheid, black South Africans were denied opportunities given to their
white counterparts. Black South Africans lived in poverty and were
doomed to be slaves for all white South Africans. 4 3 However, Nelson
Mandela and the ANC, determined to create a peaceful South Africa, began
to unravel the apartheid legislation that mandated racial segregation and
discrimination. In addition, these reformers recognized that statutory and
constitutional protections that provide for equal treatment are necessary to
protect the equality of all South Africans.' Mandela and the ANC brought
South Africa to the position it is in today.
The most recognized leader and President of the ANC is Nelson
Mandela. In 1967, the National Party government arrested and charged
Mandela with subversion, the crime for which he was imprisoned as a
political prisoner until 1990.45 From that time forward, the ANC became
a powerful diplomatic and political machine that had the capacity of
dismantling apartheid.' s

39. Id. at 471.
40. Id.
Apartheid combines [ two ideological themes of white supremacy in
South Africa as a means of guaranteeing racial peace and of maintaining
a pure white race. The first theme [is] segregation as domination...
The second theme [is] segregation as trusteeship, which [I allows blacks

to express themselves completely within their own communities.
Id. Apartheid was totalitarianism. It was a system of institutionalized violence because it
could only be achieved through the most repressive means of law enforcement. Id. at 473.
41. Id. Police powers were unlimited. Id. at n.63. They had the power to do anything
they pleased without evidence, probable cause, or any other due process directive and were
completely protected from intervention from the state. Id at 473.
42. Jenkins, supra note 10, at 472.
43. Id.
44. Id. at 473.

45. Makau wa Mutua, Hope And DespairForA New South Africa: The Limits Of Rights
Discourse, 10 HARv. HUM. RTS. J. 63, 76-77. (1997).

46. Id.
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IH. PUTTING AN END TO APARTHEID

Apartheid is so deeply rooted into every aspect of South Africa's
existence that it will be difficult for the nation to completely excise this
racist ideology. Apartheid is the only ideology that South Africans have
ever known.4 7 In an effort to uproot apartheid, South Africa has
South Africa adopted an interim
reconstructed its Constitution.
constitution, the Constitution of the Republic of South Africa Act 200
(1993), which was "approved by the all-white Parliament in December
1993. "48

The most important feature of the interim Constitution is Chapter
49
Three, which protects fundamental rights through a "Bill of Rights."
Chapter Two of the Bill of Rights reads:
(1) Everyone is equal before the law and has the right to
equal protection and benefit of the law.
Equality includes full and equal enjoyment of all rights
(2)
and freedoms. To promote the achievement of equality,
legislative and other measures designed to protect or advance
persons, or categories of persons, disadvantaged by unfair
discrimination may be taken.50
Like the United States, the South African Bill of Rights guarantees the
right to assemble, to freely exercise one's religion, and freedom of
expression. 5 The South African Bill of Rights signals the advent of
individual rights never experienced by South Africa's black or homosexual
population. Human rights, such as the right to equal protection and benefits
of the law, 2 the right to have dignity and the right to have their dignity
respected and protected, 53 the right to privacy, 54 including the right not to
have one's person or home searched, one's property searched, one's

47. Villa-Vicencio, supra note 1, at 147-48.
48. Matua, supra note 45, at 79. The Constitution was given the name "interim" because
it is a "transitional document, aspects of which are designed to last until April 30, 1999."

Id.
49.
50.
51.
52.

Id. at 495.
S. AFR.CONST. (1996 Constitution) ch. 2, § 9.
U.S. CONST. amend. XIV, § 2.
S. AFR. CONST. (1996 Constitution) ch. 2, § 9.

53. id. § 10.
54. Id. § 14.
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possessions seized and the privacy of one's communications violated, the
right to have access to adequate housing,55 the right not to be evicted from
one's home arbitrarily and without an order of court made after considering
56
the relevant circumstances, and the right to have equitable access to land,
are all new to South African citizens.
In addition to the Bill of Rights, the new Constitution also creates a
new, unicameral state consisting of nine provinces. 57 Each province will
have specific powers similar to the states in the United States. 8 The South
African Parliament will exercise pre-emptive powers over the provincial
legislatures whenever it deems it in the interest of the nation to do so. 9
South Africa's April 1994 elections ended apartheid primarily due to
the ANC's commitment to make South Africa a peaceful country. 6' The
events that led to the 1994 elections began in 1990, when President De
Klerk made a speech that indicated his desire to transform South Africa to
a nation dedicated to equality. 6 ' While South Africa's transition to a new
democratic order required political changes such as national elections, the
changes made to the nation's legal system were of equal importance.62
IV. SOUTH AFRICA FROM A LEGAL AND
CONSTITUTIONAL PERSPECTIVE

International law is at the core of the South African legal system.63
Dutch jurists of the seventeenth and eighteenth centuries were the "founding
fathers" of what is referred to as "Roman-Dutch law," earlier laws made

55. Id. § 25, 26.
56. Id. § 26.
57. Mutua, supra note 45, at 65.

58. Id. at 66.
59. Id. at 80.
60. Id. at 75.
61. Lynn Berat, A New South Africa?.. Prospects ForAn Africanist Bill Of Rights And
A Transformed Judiciary, 13 LoY. L.A. INT'L & COMP L.J. 467, 468 (1991).
62. Jenkins, supra note 10, at 484. "The need to create a credible and legitimate judicial
system in South Africa is crucial for the interpretation of a new democratic constitution that
provides for the fundamental rights and freedoms of all South Africans. The new
constitution and the current dismantling of apartheid should lead to a fairer legal system;
however, the barriers to the formation of a just and fair South African legal system are
simply overwhelming." Id. at 484-85.
63. See generally JOHN DUGARD, INTERNATIONAL LAW: A SOUTH AFRICANPERSPECTIVE,
(1994)
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in Rome and the Netherlands.' The Roman-Dutch law is the national law
of South Africa and is often referred to as South Africa's "common law." 65
"The law of South Africa is composed of rules made by four methods,
namely: custom, legislation, judicial decisions, and legal treatises." '
Today, South African law continues to consist of Roman-Dutch law
developed by judicial decisions coupled with legislated statutes. 67 "The
common law of South Africa may be defined as that part of [South African]
law that has not been enacted by Parliament, the provincial councils, the
town councils or any other similar body with lawmaking powers. "68
Common law and statutory law are the sources of South African law in
"

general .69

Parliamentary sovereignty is a doctrine that was adapted from British
common law. 70 The executive power that was first held by the Governor
alone in the first settled Cape Colony, was shifted to the "Governor-inCouncil," which "meant that power was wielded by an Advisory Council
consisting of the Governor, the Chief Justice, and a few nominated officials
from the colony's administration." 71
South Africa began to establish a Union after gaining independence
from Britain in 1854.72 The British had proposed a Union of British
territories during the nineteenth century, however, the proposals never came
to fruition.73 Before 1909, the Union was comprised of four colonies, the
Cape Colony, Natal, The Orange Free State and The South African
Republic.
Each colony had different Constitutions, but all with

64. T.T.R. GIBSON, WILLIE'S PRINCIPLES OF SOUTH AFRICAN LAW, 23 (1977).
65. Id.
66. Id.
67. Id. at 30.
68. J. R. Du PLEssis & L. KOK, AN ELEMENTARY INTRODUCTION TOTHE STUDY OF SOUTH
AFRICAN LAW, 24 (2d. Ed 1981)
69. Id. Lawmaking bodies enact South African statutory law. South African courts, both

superior and lower, possess the power to decide the constitutional validity of laws made by
subordinate lawmaking bodies. Laws will be considered unconstitutional if they exceed any
powers given to such lawmaking body. Further, the laws made by subordinate lawmaking
bodies may also be declared invalid if in conflict with Acts of Parliament. Id.
70. Id. The Cape Colony has the longest history of British rule. Therefore, because
Britain assumed ultimate power over this territory, all executive power was solely in the
hands of a Governor. Id.
71. Id.
72. Id.

73. Id. at 123.
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Westminster features. 74 In 1909, the British created the South Africa Act
of 1909, which gave the new unified South Africa the basic features of the
British Constitution.75
The Republic of South Africa Constitution Act 110 of 1983, conveys
to Parliament the necessary degree of supremacy, as it did in the prior
constitutions. 76 Clearly, the wording of Section 34 indicates that the
framers of the Constitution intended Parliament to be bound by all
procedural restraints, whether entrenched or not.77
Parliamentary
supremacy is the one part of South African law that has lasted throughout
years of turmoil .7 An important rule regarding this supremacy was enacted
to prevent Parliament from becoming too powerful; if Parliament were to
legislate in ways opposed to its powers, it would be replaced in the interest
of democracy. 79 However, Parliament could circumvent the policy
considerations behind the rule by requiring a majority vote to amend the
Bill of Rights. In this way, it would be next to impossible to ever replace
Parliament.8 0
V. SOUTH AFRICA'S NEW CONSTITUTION
AFFECTS HOMOSEXUALS
Homosexuality, gay and lesbian rights have recently become a social
and political issue in modem day South Africa."
In the past,
82
homosexuality was not tolerated in South Africa. In fact, South African
leaders refused to name the sexual preference.8 3 Until recent, public

74. Id.
75. Id.
76. Id. at 146. "This is apparent from section 30 of the Constitution, which provides that
legislative power is vested in the State President and Parliament, which have 'full power to
make laws for the peace, order and good government of the Republic ... " Id.
77. Id. at 148.
78. Id. at 148-49.

79. Id. at 149.
80. Id.
81. Shaun de Waal, Out Of The Closet, Into The Firing Line, AFRICAN NEWS SERVICE,
May 23, 1997.
82. CHRIS DUNTON & MAI PALMBERG, HUMAN RIGHTS AND HOMOSEXUALITY IN
SOUTHERN AFRICA, 18 (1996).

83. Id. "Former Tanzanian president Julius Nyerere, a politician who is admired for his
progressive views on a range of issues, argued in 1974 that homosexuality is a phenomenon
alien to Africa and that in Africa, therefore, there are no grounds for homosexuals and
lesbians to be defended against discrimination." Id.
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comments on homosexuality have been fairly infrequent in South Africa."
However, under South Africa's new Constitution, homosexuals are gaining
rights for themselves.8 5
Homosexuality tests the commitment of post-liberation African
regimes to a culture of human rights.8 6 Past views on homosexuality in
South Africa were based on the notion that homosexuality was "unAfrican"
or "Eurocentric." 87 Masculinity is a concept that is a strong part of the
South "African ideological struggle."88 However, the apparent need to
police sexuality, seems to be inherited from Christianity, which is a
Western imposition on Africa brought over with the colonization of South
Africa. 9 Anti-gay feelings were predominate throughout the South African
region, which is why South Africa made specific attempts to remedy this
unequal treatment through its Bill of Rights. 9' The exclusive attribution of
homosexuality to Western influence raises other questions. There is a false
implication that homosexual relations are entirely accepted within Western
societies and culture.9" The actual situation is different. Although some
countries have outlawed discrimination of individuals on grounds of their
sexual orientation,92 there is a battle raging in almost all Western countries

84. Id.
85. de Waal, supra note 81.
86. Id.
87. Id.

88. Id. Colonial and racial oppression were "'emasculated' by the 'rape' of colonialism,
and freedom would entail a recovery of a symbolic virility." Id.
89. Id. South Africans opposed to homosexuality represent it as something imported from

the West along with colonialism. So, it is ironic that the anti-gay attitudes are inherited
from Christianity, a Western imposition as well. Id.
90. Michael Thomas, Teetering On The Brink Of Equality: Sexual Orientation And
InternationalConstitutionalProtection, 17 B.C. THiRD WORLD L.J. 365, 394 (1997).
91. Id.

92. But cf.James D. Wilets, Conceptualizing Violence: PresentAndFuture Developments
In International Law: Panel III: Sex And Sexuality: Violence And Culture In The New
International Order: Conceptualizing Violence Against Sexual Minorities As Gendered
Violence: An InternationalAnd Comparative Law Perspective, 60 ALB. L. REV. 989, 997

(1997). In some countries, national laws impose the death penalty for individuals who
engage in same-sex relations. The countries that currently execute individuals because of
their sexual orientation are those countries that follow a highly rigid interpretation of
Shari'a, or Islamic law. Id.In Iran, Saudi Arabia and Pakistan, the punishment for sodomy
is death. Id.In China, while homosexual activity itself is not illegal, electrodes and herbal
emeti have been frequently used to "cure" homosexuals of their "disease." Id.at 1000.
However, there is considerable evidence that the situation for sexual minorities in Cuba has
greatly improved because Cuba has eliminated its Sodomy law. Id.Romania is one of the
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for and against acceptance of homosexuals and homosexuality. 93
The concept of homosexual identity is relatively recent.9 4 "The word
'homosexual' is merely 130 years old, while acts such as sodomy have been
criminalized in South Africa since the Middle Ages."" South Africans
have kept the concept of homosexuality quiet and out of open debate. 96 Any
public commentary on homosexuality has been inimical 97 However, with
the ratification of the new Constitution, South African homosexuals now
have specific language in the Constitution that protects them from
discrimination by both the government and individuals.9"
Gay-rights groups give credit to the historical treatment of
homosexuals, one of intolerance and oppression, for the legal protection
they now engender. 9 South Africa's post-apartheid democratic society has
already begun to impact homosexuals. 100 For instance, a recent labor
relations act specifically protects homosexuals against bias in the workplace
and the military,'' legislation that the United States lacks to this day.
There are other signs that homosexuals are finally getting their
deserved respect from the South African community in addition to rights
from the government. In September of 1996, Johannesburg had its sixth
annual Gay Pride Parade where police joined, rather than disrupt the
proceedings - their normal role in prior parades. 102
Ministers are beginning to accept and participate in same-sex
marriages. ' 3 Although the lawmaking bodies of South Africa have not

few European countries that continues to criminalize homosexual relations. Id. at 1009.
93. de Waal, supra note 81.
94. Id.
95. Id. Kenyan president Dxniel arap .oi rcuses to beie-ve that the African language
encompasses terms such as "homosexual" and "lesbian" because he believes that the whites
brought homosexuality into Africa. DUNTON & PALMBERG, supra note 82, at 18.
96. Id.
97. Id.
98. Bob Drogin, S. Africa's Homosexuals Granted Legal Protection, HOUSTON
CHRONICLE,

December 14, 1996.

99. Id. "Every major political party has lined up to support gay rights, fearful of being
tagged as pro-discrimination." Id.
100. Vuyisile Hlatshwayo, Swaziland: Formation Of Homosexual Association Creates
Uproar,INTER PRESS SERVICE, March 25, 1997.
101. South Africa's Gays and Lesbians Welcome New MilitaryPolicy, AGENCE FRANCEPRESSE, May 17, 1996.

102. Drogin, supra note 98. "For the first time, as well, the City Council helped finance
the march." Id.
103. Id.
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commented on whether same-sex marriages will be recognized, gay activists
believe that such unions will be permitted. 104 There have been further
challenges to South African "immorality laws," which are still on the books
but no longer enforced; for example, men are prohibited from holding
hands in public. 05
Not only was past silence on homosexuality politically based, it was
religious in origin as well." Historically, anti-gay legislation conformed
with religious beliefs in South Africa. Religious beliefs also were used to
justify criminalizing homosexual conduct to keep this community in the
closet. 107
Although South Africa's new Constitution has conferred equal
protection to the homosexual community, attitudes toward this group still
remain hostile. 0 The NCGLE Equal Rights Project, created in September
1996, will begin educating the people of South Africa, lobby for reform,
and implement the new and improved attitude toward homosexuals into the
country. 109
The ultimate challenge to the nondiscrimination provision of the Bill
of Rights will come from South Africa's churches. South Africa's churches
currently reflect the same non-acceptance of the homosexual community,
disallowing homosexuals to participate as ministers or even as congregation
members." 0° The primary problem is that section 15 of the new
Constitution gives "everyone . . . the right to freedom of conscience,

religion, thought, belief and opinion. ""'I Because of this conflict between
2
the two provisions, there is a question as to which one will prevail.1

104. Id.
105. Id.
106. Bean, supra note 2. In fact, the conservative African Christian Democratic Party
and other conservative parties wanted sexual orientation deleted from the Bill of Rights. Id.
107. Id.

108. Id.
109. Id.
110. Id.
111. S. AFR. CONST. (1996 Constitution) ch. 2, § 15.
112. Bean, supra note 2. Tspeho Mosikatsana, a law lecturer and human rights specialist
at the University of the Witwatersrand, says "[tihe general trend is not to allow government

to dictate to churches, [blut our Constitution goes further than any other in that the spirit of
equality in it would prohibit churches excluding gays and lesbians." Id.
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VI. CHANGING PATHS

Views on, and legislation against, homosexuality have always been
affected by discourses other than legal considerations of law, policy and
democracy. In Western countries, Christianity has historically established
ideology and shaped popular opinion. 3 South Africa has followed this
ideology as missionary activity spread Christianity. 14 "The antidiscrimination plea of Christians such as Bishop Tutu also comes against the
traditional views still widely held in the established Christian churches,
where references to the Bible and emphasis on 'family values' are used to
condemn homosexuality. "115
The trend in current Christianity reflects tolerance of homosexuality
and many South Africans are looking to the church to begin a mode in
changing peoples' attitudes regarding discrimination. 16 However,
fundamentalists prioritize the fight against acceptance of the homosexual
community on their agenda. In the United States, the struggle for anti-gay
legislation is well-funded. " American activists in the fight for equal
protection laws for homosexuals
are successfully obtaining legislation in
8
favor of homosexuals. 11
However, the growth of gay and lesbian organizations who work for
"gay rights" helps change the general views about homosexuality. "19 In
South Africa, activists are currently involving themselves in constitutional
debate. 20 Before the turning point case of Kampher,I2 ' homosexual acts
between men were considered illegal, however, as is true in the United
States, the law does not mention lesbianism.' 22

113. de Waal, supra note 81.
114. DUNTON & PALMBERG, supra note 82, at 33.

115. Id.
116. Id. "Healing and cooperation across ethnic, national, religious and other borders are
important objectives for these trends." Id.
117. Joslin, supra note 11, at 229.
118. Timothy M. Tymkovich, John Daniel Daily & Paul Farley, Gay Rights And The
Courts: The Amendment 2 Controversy: A Tale Of Three Theories: Reason And Prejudice
In The Battle Over Amendment 2, 68 U. COLO. L. REv. 287, 288 (1997). "By 1992, at least
six states had statewide anti-discrimination laws benefitting homosexuals and more than one
hundred municipalities and countries had local provision." Id. at 289.
119. DUNTON & PALMBERG, supra note 82, at 34.

120. Id.
121. State v. Kampher, 1997 (4) SA 460 (C), 469.
122. DUNTON & PALMBERG, supra note 82, at 34.
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VII. BOWERS V. HARDWICK COMPARED TO STATE V. KAMPHER
A. Bowers v. Hardwick in the United States
In Bowers, the Supreme Court of the United States held that
homosexual sodomy was not a fundamental right under the United States
Constitution.123 In the United States, general acceptance along with
advanced knowledge of homosexuality and its unequal treatment have
spurred debate regarding the constitutional validity of laws denying
homosexual sodomy. The fundamental right to privacy challenges the
validity of these laws.' 24
In the equal protection cases, there are three standards of judicial
review. 2 5 "Strict scrutiny applies when legislation creates a suspect
classification, such as race, or burdens a fundamental right."126
"Intermediate" or "heightened scrutiny" applies when legislation affects a
quasi-suspect classification such as gender." 127 "Rational basis review, the
lowest standard, applies in all other instances."1 28 Today, homosexuals are
reviewed under the least constraining standard, rational basis, where a court
will not invalidate legislation so long as it is rationally related to a
legitimate state interest. 29 The government would merely have to show that
the classification (or the discrimination in a law, statute, or rule) rationally
relates to an end in which the government is trying to accomplish, but is not
prohibited by the Constitution. 130
When the Supreme Court ruled in Bowers that homosexuals possess
no fundamental right to engage in sodomy under the Due Process Clause,
the Court applied a rational basis review and rejected a due process
challenge to the Georgia Statute.' 3 ' Although the Supreme Court discussed
123. Bowers v. Hardwick, 478 U.S. 186, 188 (1986).
124. John E. Theuman, J.D., Validity Of Statute Making Sodomy A CriminalOffense, 20
A.L.R. 4TH 1009 (1981).
125. Katherine M. Hamill, Case Comment: Romer v. Evans: Dulling The Equal
Protection Gloss On Bowers v. Hardwick, 77 B.U. L. REv. 655, 657 (1997). See also M.
Balkin, The Constitution of Status, 106 YALE L. J. 2313, 2365 (1997).
126. Id.

127. Id.
128. Id.
129. Id.
130. Hamill, supra note 125, at 660.
131. Bowers v. Hardwick, 478 U.S. 186, 188 (1986).

The Georgia statute defined

"sodomy" as "any sexual act involving the sex organs of one person and the mouth or anus
of another."

Id. (quoting Ga. Code Ann. § 16-6-
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the issue in terms of homosexual behavior, the Court's opinion seems to
apply to heterosexuals as well, however, no case was ever brought before
the Court where a heterosexual was being charged with the crime. 3 ' The
Court discussed the fundamental rights to privacy, however, the Court
found no connection between this right and homosexuality as a whole. 3 3
In essence, the Court stated that homosexuality was connected only to
sodomy, but left out any indication of the legal identity homosexuals
desire. 134
Moreover, the Court refused to accept the fact that the right to engage
in sodomy was interrelated to the right to privacy. 3 5 It explained that
fundamental rights are those "implicit in the concept of ordered liberty," or
"deeply rooted in this Nation's history and tradition. " 3 6 The Court further
rationalized that since at one time or another, all fifty states had
criminalized sodomy, there could be no fundamental right. 31 7 Furthermore,
the Court refused to use any "more expansive" test for fear of overstepping
38
its constitutional authority. 1
Finally, the Court rejected an argument made in favor of the
defendant, that even if criminalizing homosexual conduct was
constitutional, what takes place in the privacy of the home was untouchable
by the authorities. 39 The Court feared that extending constitutional
protection to all voluntary sexual conduct between consenting adults would
protect acts such as adultery, incest, and other sexual crimes committed in
the home. 140
The Court did not discuss the Equal Protection implications in
Bowers. 141 Rather, the Court decided that the fundamental right to privacy

2 (1984))
132. Hamill, supra note 125, at 659. Even though the decision was only applicable to
homosexual acts, it seems that the Court implicitly found that the right to privacy did not
include heterosexual sodomy as well. Id.
133. Bowers, 478 U.S. at 191.
134. Todd M. Hughes, Symposium: Towards A RadicalAnd PluralDemocracy: Making
Romer Work, 33 Cal. W. L. REv. 169, 170-71 (1997).
This part of the opinion
dehumanized homosexuals by only connecting sexual activity with their identity as

homosexuals. Id.
135. Bowers, 478 U.S. at 190.
136. Id. at 191.
137. Bowers, 478 U.S. at 192-94.
138. Id. at 194-95.
139. Id. at 195-96.
140. Id.
141. Hamill, supra note 126, at 660; Bowers, 478 U.S. at 195-96.
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under the Due Process Clause does not include certain sexual acts. 42 The
majority opinion found it unnecessary to comment on homosexuals' right
to commit sodomy. 43 The "constitutional" Georgia statute "made no
reference to the ["criminal's"] gender or sexual orientation; it applied
equally to homosexual and heterosexual sodomy."'" Nevertheless, the
Bowers decision has devastated the homosexual community in that lower
courts cite Bowers to dismiss equal protection challenges to "anti-gay"
legislation. 45

Ironically, the United States, a country that has prided itself on human
rights and the plight of minorities, still lives in the past and does not
provide due process and equal protection of the law to all its citizens.
Whereas South Africa, a country tortured with oppression, can change its
ideologies regarding fundamental rights and provide all of its citizens with
due process of the law.
How do these two democracies differ? In the democracy of the United
States, there are formal requirements of a self-governing society; however,
the United States also prides itself on "organization and social structure." 146
The drafters of the United States Constitution were committed to a
democratic nation. The Constitution has been supplemented by subsequent
judicial decisions and legislative amendments. 141
The class system in the United States and the struggling social groups
are indicative of the Constitution's role in our society. 48 "The United
States Supreme Court faced this problem when it considered the
149
constitutionality of Colorado's Amendment 2 in Romer v. Evans."

142. Bowers, 478 U.S. at 195-96.
143. Hamill, supra note 126, at 660.
144. Id. "Nor does any other language in the Court's opinion indicate that the statute was
invalid as applied to heterosexuals, or that heterosexuals do possess a fundamental right to

engage in sodomy." Id.
145. Id. at 660.
146. See generally, Balkin, supra note 125. "Like other societies, democracies have
varying degrees of social stratification and social hierarchy, group competition and group
subordination. But democracies are special because their political ideals seem partly in
tension with their social structures." Id. at 2313.
147. Id. at 2315.
148. Id.
149. Romer v. Evans, 116 S.Ct. 1620 (1996). The Amendment entitled "No Protected
Status Based on Homosexual, Lesbian, or Bisexual Orientation" read as follows:
Neither the State of Colorado, through any of its branches or departments,

nor any or its agencies, political subdivisions, municipalities or school
districts, shall enact, adopt or enforce any statute, regulation, ordinance
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Amendment 2, as recognized by the Supreme Court, represented more than
just the issue of local law, it was symptomatic of a cultural struggle: the
struggle over gay rights in American society. 50
1 The Court refrained from
deciding the level of scrutiny to be applied to regulations affecting the status
of the homosexual community. But rather, the Court intervened by
declaring Amendment 2 unconstitutional in part because it rested upon "a
desire to harm a politically unpopular group. "1 s5 In sum, the Court's
majority held that the Constitution allows minority social groups to struggle
and majorities to have the upper hand, but majorities cannot express overt
2
hatred towards groups by declaring them legally void. 1
In Justice Scalia's dissent, he insisted that the motivation behind
Amendment 2 was not necessarily hatred of homosexuals, but rather,
preservation of the idea that homosexuality is not a lifestyle choice as
worthy as heterosexuality. 13 Justice Scalia also noted that the Court's
majority did not discuss or try to resolve the conflict presented by
54
Bowers. 1
Justice Scalia's comments bring us to the heart of the conflict in the
United States. How can Romer and Bowers by reconciled? In Bowers, the
Court makes the determination that homosexual sodomy is not a
fundamental right protected by the Constitution, 5 5 yet in Romer, the Court
emphasizes that homosexuals should not be the subject of irrational
hatred." 6 In Bowers, the Court heavily relies on "history" to determine
whether homosexual sodomy is a fundamental right. 5 7 Historically,
sodomy has been considered criminal behavior penalized by statutes in

or policy whereby homosexual, lesbian or bisexual orientation, conduct,
.ract.e
or relatio.ships
.
shall constitute or othewise be the basis of or

entitle any person or class of persons to have or claim any minority status,
quota preferences, protected status or claim of discrimination. This
Section of the Constitution shall be in all respects self-executing.
COLO. CONST. art. II, § 30.
150. Balkin, supra note 125, at 2316-17.
151. Romer, 116 S. Ct. at 1628. The actual holding of Romer is and likely will continue
to be disputed for some time, but concerns about anti-homosexual hostility and the desire
to stigmatize homosexuals seemed to be a central part of Justice Kennedy's opinion, and it
was this feature that the dissenting opinion focused upon. Balkin, supra note 125, at 2374.
152. Id. at 2316.
153. Id.
154. Romer, 116 S. Ct. at 1631.

(Scalia, J. dissenting).

155. Bowers v. Hardwick, 478 U.S. 186, 190 (1986).
156. Romer, 116 S. Ct. at 1627.
157. Bowers, 478 U.S. at 192.
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many states. 51 8 "Romer, on the other hand, presents a far more positive

view of [homosexual] identity. "159

The Romer Court's implicit refusal to explain away Bowers, does not
alleviate concern in the homosexual community. 6 Bowers only referred
to homosexual identity in terms of sexuality, whereas Romer completely
ignored the sodomy issue.1 61 The Court incorrectly handled the issue of
homosexual identity in both cases. This will make it difficult to succeed in
more controversial issues such as same-sex marriage, adoption and
parenting.162
B. State v. Kampher in South Africa
South Africa seems committed to rewriting its future and correcting
past injustices. The Preamble of the new Constitution states:
We, the people of South Africa, recognize the injustices of
our past; Honour [sic] those who suffered for justice and
freedom in our land; Respect those who have worked to
build and develop our country; and Believe that South Africa
belongs to all who live in it, united in our diversity.
We therefore, through our freely elected representatives,
adopt this Constitution as the supreme law of the Republic so
as to heal the divisions of the past and establish a society
based on democratic values, social justice and fundamental
human rights; Lay the foundations for a democratic and open
society in which government is based on the will of the
people and every citizen is equally protected by law; Improve
the quality of life of all citizens and free the potential of each
person; and Build a united and democratic South Africa able

158. Id. at 192-94.
159. Hughes, supra note 134, at 171. "Beyond the fact that the outcome was favorable,
the rhetoric of the opinion displays a far greater respect and understanding of [homosexual]

identity and the protections anti-discrimination laws are intended to provide." Id.
160. Steven A. Delchin, Thou Shall Not Lie With The Academic And Law School Elite;
It Is An Abomination: Romer v. Evans And America's Cultural War, 47 CASE W. RES. 207,
218 (1996).
161. Hughes, supra note 134, at 172. In Bowers, homosexuals are only about their
sexual orientation, while in Romer, "[they] don't appear to have [sexual orientation] at all."
Id.
162. Id.
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to take its rightful place as a sovereign state in the family of
nations.
May God protect our people. 163

From the words of the people and from a newly formed democratic society,
South Africa has taken a giant step towards the protection of human rights.
In the landmark case Kampher, the High Court of South Africa, Cape of
good Hope Provincial Division, held that homosexuals have a fundamental
right under the new Constitution to engage in sodomy.'1 4 Kampher,
decided in August 1997, sealed South Africa's commitment to protect its
homosexual community.
The accused in this case was convicted on a charge of sodomy and
sentenced to twelve-month imprisonment. 65 The defendant's appeal
questioned whether the crime of homosexual sodomy continued to exist
since the Interim Constitution, Act number 200 of 1993, came into
existence. 66
Gordon Kampher was convicted of wrongfully and
intentionally having sexual intercourse per anum with another male
individual.' 67 Justice Farlam of the High Court set aside the conviction and
sentence and concluded that68 the act of sodomy no longer existed as a crime
under South African law.
Interestingly, in his opinion, Justice Farlam specifically discusses the
United States Supreme Court cases of Bowers and Romer.169 In particular,
he refers to Justice White's opinion of the Court in Bowers. Farlam quotes
the portion of Justice White's opinion that states:
[w]e think it evident that none of the rights announced in
[such cases as Skinner v. Oklahoma, 316 US 535 (1942),
Griswold v. Connecticut, 381 US 479 (1965), and Roe v
Wade, 410 US 113 (1973)] bears any resemblance to the
claimed constitutional right of homosexuals to engage in acts

163. S. AFR. CONST. (1996 Constitution) Preamble.
164. State v. Kampher, 1997 (4) SA 460 (C), 467.
165. Id. at 468.
166. Id. at 460. This case was decided under the interim constitution because the event
that led up to the charge of sodomy took place when the interim constitution was in force.

Id.
167. Id. The other male person in this case was Ignatius Jones. Id.
168. Id. at 476.

169. Id. Justice Farlam actually considers the legal position in the United States in his
opinion.

A BRILLIANT TWENTY-FIRST CENTURY

1999]

479

of sodomy that is asserted in this case. No connection
between family, marriage, or procreation on the one hand
and homosexual activity on the other has been demonstrated,
either by the Court of Appeals or by the respondent.
Moreover, the proposition that any kind of private sexual
conduct between consenting adults is constitutionally
insulated from state proscription is unsupportable....
Not only did Justice Farlam quote the majority opinion, he further quoted
every concurring and dissenting opinion, relying heavily on the differing
opinions presented by the United States Supreme Court.'71 Thus, Justice
Farlam's opinion makes the United States Supreme Court look foolish in its
overt conflicting views of exactly what homosexuality is and what it stands
for.
After Farlam's lengthy quotations from the Bowers opinion, he
analyzes the meaning of the decision as applied to South Africa. He stated,
"[t]hough the majority judgment is still formally binding in the United
States as authority to be cited in a lower court in support of the proposition
that sodomy statutes are not unconstitutional its status as a persuasive
authority outside the United States has been substantially undermined by
172
two factors. "
173
The first factor is that the Bowers Court was split in a 5-4 decision.
Farlam explicitly refers to Justice Powell, who had the "swing vote."
Farlam notes that in a lecture given at New York University after Justice
Powell retired, he said that "the most serious mistake he made while on the
Court was in supplying the crucial fifth vote in Bowers." 74 The second
factor is the reasoning of Romer. He argues that it ostensibly rejects
Bowers although never mentioning it.175 The Court in Bowers made a
"rational" connection to treating sodomy as a crime. 17 6 Romer held that it
was "irrational" to allow a state to explicitly discriminate against
homosexuals.' 7 7 These two cases are hard to reconcile. "Scalia's dissent

170. Id.at 477.
171. Id.

172. Id.
173.
174.
175.
176.
(1997).
177.

Id.at 478.
Id.at 481.
Id.
Thomas C. Grey, Bowers v. Hardwick Diminished, 68 U. COLO. L. REv. 373
Id.
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Romer majority opinion: its
made even louder the silence at the heart of the
78
failure as to so much as mention Bowers. ,
Farlam continued his decision by arguing that the historical facts that
the majority opinion relied on in Bowers may be relevant if one is searching
for the originalintent of the drafters of the United States' Bill of Rights and
the Fourteenth Amendment. However, such historical facts are irrelevant
in construing § 8(2) of South Africa's Interim Constitution and § 9(3) of the
new Constitution because these constitutional provisions specifically
prohibit unfair discrimination on grounds of sexual orientation. 179 Thus,
South Africa's new Constitution enabled the High Court to render one of
the most respectable decisions dealing with homosexual identity.
South Africa tried to erase its past hatred and start anew, by providing
more fundamental rights recognized in its new Constitution. 11 South Africa
is on the right track. It has revised its constitution to suit the needs of its
nation now and in the future.' 8' South Africa realized the importance of a
Bill of Rights because it promotes moderation, liberty, and equal justice,
which is highly desirable. 2 The South African government hopes to
privileges enjoyed for so many decades
ensure that everyone deserves 8the
3
males.
white
by heterosexual,
Viii. CONCLUSION

Kampher illustrates South Africa's commitment to treat everyone
equally before the law."'$The United States, however, is stuck in the past.
The United States Supreme Court has analyzed its concept of homosexuality
through references to the past. 85 Yet, homosexuals in American society
have always been discriminated against, and will continue to be if the
Supreme Court continues to analyze homosexual fundamental rights in
terms of history.

178. Id.
179. Kampher, 1997 (4) SA 460 (C), 469.
180. Christine Mary Venter, The New South African Constitution:FacingThe Challenges
Of Women's Rights And CulturalRights In Post-ApartheidSouth Africa, 21 J. LEGIS. 1, 2
(1995).
181. Id.
182. Goldstone, supra note 3, at 451.
183. Id. at 455.
184. See Kampher, 1997 (4) SA 460 (C).
185. See Bowers v. Hardwick, 478 U.S. 186, 190 (1986).
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There is no question that the ANC government's commitment to the
creation of a just and fair society is genuine. 186 For the first time, it has
introduced freedoms for which many South Africans could only dream.8 7
This accomplishment is historic.
The United States should regard South Africa as a role model and
serve all of its citizens with equal protection and due process of the law.
Otherwise, history is doomed to repeat itself and the United States will find
itself lagging behind the rest of the world. A country that used to be
defined by "liberty and justice for all" will be thought of as a country that
bestows "liberty and justice for the majority."
Jennifer C. Lukoff

186. Mutua, supra note 45, at 113.
187. Charles R. Lawrence III, ForwardAce, Multiculturalism,And The Jurisprudence
Of Transformation, 47 STAN. L. REv. 819, 832 (1995).

